
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



270 8 VIRGINIA LAW REGISTER, N. S. [ Aug., 

and proper a custodian of infant son as the mother, and there was a 
very warm attachment and unusual devotion between the father and 
the son, the court, in granting the mother a divorce from the father, 
did not err in giving the father custody of the child each alternate 
week. 

[Ed. Note.— For other cases, see 4 Va.-W. Va. Enc. Dig. 753.] 
6. Divorce (§ 194*)— Wife Entitled to Counsel Fees and Expenses 
of Brief on Affirmance of Decree on Husband's Appeal, in Which 
She Had Assigned Cross-Error as to Portion of Decree Relating to 
Custody of Child. — On husband's appeal from decree granting wife 
a divorce, in which the wife assigns as cross-error that portion of 
decree giving husband the custody of their child each alternate week, 
the wife on affirmance of the decree will be allowed a reasonable 
attorney's fee for services of her counsel in the appellate court and 
the expenses of the preparation and the printing of the counsel's 
brief. 

[Ed. Note. — For other cases, see 4 Va.-W. Va. Enc. Dig. 754.] 

Appeal from Circuit Court, Norfolk County. 
Suit by Alice Smith Barnard against W. Frank Barnard. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Williams, Loyall & Tunstall, of Norfolk, for appellant. 
E. R. P. Wells, of Norfolk, for appellee. 



ROGERS v. COMMONWEALTH. 

March 16, 1932. April 3, 1922. 

[Ill S. E. 281.] 

1. Witnesses (§ 40 (8)*) — Competency of Child Discretionary with 
Court. — There is no fixed age at which a child must have arrived in 
order to be competent as a witness; the question being discretionary 
with the trial court. 

[Ed. Note.— For other cases, see 13 Va.-W. Va. Enc. Dig. 913.] 

2. Criminal Law (§ 1153 (2)*)— Trial Court's Determination as to 
Competency of Small Child Not Disturbed Except for Manifest Error. 
— Trial court's determination as to competency of child as a witness 
will not be disturbed on appeal except for manifest error. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 913.] 

3. Witnesses (§ 40 (1)*)— That Child Is Too Young to Be Con- 
victed of Perjury Is Not Decisive of Its Competency. — That a child 
may be too young to be convicted of perjury is not decisive of its 
competency as a witness. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 913.] 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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4. Witnesses (§§ 40 (1), 45 (2)*)— Rule as to Competency of Child 
Stated; Child Witness Must Have Consciousness of Duty to Speak Truth. 

— To be competent as a witness, a child must have sufficient mental capacity 
to observe the data about which it has testified and record it in mind, 
and thereafter understand questions put to it and give intelligent 
answers, and must have a sense of moral responsibility, at least 
as to the extent of the consciousness of a duty to speak the truth. 
[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 913.] 

5. Witnesses (§ 77*) — Evidence Held to Show Competency of 6 
Year Old Girl Who Had Been Victim of Assault — In prosecution 
for assault and battery on a girl not quite 6 years old, examination 
of the girl as to competency held to sustain action of court in per- 
mitting her to testify. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 913.] 

6. Assault and Battery (§ 91*) — Evidence Held to Sustain Con- 
viction of Assault on 6 Year Old GirL — In prosecution for assault and 
battery on a 6 year old girl, in which the defendant claimed an alibi 
and produced character witnesses to prove his good character, evi- 
dence held to sustain conviction. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 734.] 

7. Criminal Law (§ 280 (11)*)— Where Jury Was Waived, Judgment 
of Court upon Credibility of Witnesses and Weight of Testimony 
Stands on Same Footing as Verdict. — Where a jury was waived, and 
the case was submitted to the judge, the judgment of the court upon 
the credibility of the witnesses and the weight to be given their 
testimony stands on the same footing as the verdict of a jury. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 19.] 

Error to Hustings Court of Portsmouth. 

H. F. Rogers was convicted of assault and battery upon a girl 
less than six years of age, and he brings error. Affirmed. 

Venable, Miller, Pilcher & Parsons, of Norfolk, and /. C. 
Poster, of Colonial Beach, for plaintiff in error. 

John R. Saunders, Atty. Gen., J. D. Hank, Jr., Asst. Atty. 
Gen., and Leon M. Bazile, Second Asst. Atty. Gen., for the Com- 
monwealth. 



HARRISON v. GARDNER INV. CORPORATION. 

March 16, 1922. 

[Ill S. E. 234.] 

1. Evidence (§ 121 (3)*)— In Purchaser's Suit against Vendor's 
Agent for Amount Paid on Execution of Contract, Contract Held 
Admissible as Part of Res Gestae. — In purchaser's action against 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



